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Assessment Task 

	Employment Equity Act, 1998
The Employment Equity Act 1998 contains a number of provisions providing for affirmative action and protection against, amongst other things, unfair discrimination and sexual harassment (The Act does not provide a definition of "unfair discrimination" but see ss. 6(2) and (3) below.)

The Act applies to all employers (public and private sectors) and uses gender-neutral language. Provisions of significance to women are set out below.

Unfair Discrimination
Section 5 provides for the elimination of unfair discrimination by requiring that "every employer must take steps to promote equal opportunity in the workplace by eliminating unfair discrimination in any employment policy or practice."

"Employment policy or practice" is widely defined in s. 1 and includes recruitment, job classification, remuneration, employment benefits and terms and conditions, promotion and dismissal.

Section 6 prohibits unfair discrimination:

"6(1) No person may unfairly discriminate, directly or indirectly, against an employee, in any employment policy or practice, on one or more grounds, including ... gender, sex, pregnancy, marital status, family responsibility..."

Affirmative action is not unfair discrimination nor is to "distinguish, exclude or prefer any person on the basis of an inherent requirement of a job". Under s. 6(3), harassment of an employee for a ground set out above (ie: including sex) is specifically referred to as a form of unfair discrimination and is prohibited.

"Pregnancy" is defined in s. 1 as including "intended pregnancy, termination of pregnancy and any medical circumstances related to pregnancy". "Family responsibility" is defined as "the responsibility of employees in relation to their spouse or partner, their dependent children or other members of their immediate family who need their care or support". Under s. 9, an applicant for employment is included in the definition of "employee" for the purposes of s. 6.

Affirmative Action
Affirmative Action is provided for in Chapter III, but generally (see below) applies only to "designated employers". Designated employers are defined in s. 1 as including an employer who employs 50 or more employees or less than 50 but with an annual turnover set out in Schedule 4 of the Act. A collective agreement can also provide that a given employer is a designated employer for the purposes of the Act. The public sector is also covered except for security and defence services.

Note, however, that under s. 14 other employers may voluntarily agree to comply with Chapter III as if they were designated employers. Also the Labour Court may direct any employer, even if they do not fall within the definition of a "designated employer", to comply with Chapter III as if they were. In addition, schemes to avoid the application of Chapter III by taking a measure to avoid becoming a designated employer are prohibited by s. 61(2).

The incidence of atypical forms of work amongst women workers is an important issue. The application of s. 57 of the Act to temporary employment services is therefore significant. It deems the clients of the temporary employment service to be the employer if employment with the client is of indefinite duration or for a period of three months or longer. In addition, if a temporary employment service, on the express or implied instructions of a client, commits an act of unfair discrimination, both the temporary employment service and the client are jointly and severally liable.

The affirmative action provisions of the Act set out below only apply to "designated groups" which includes women. Under s. 13, "designated employers" must undertake the affirmative action measures set out in s. 15:

"15(1) Affirmative action measures are measures designed to ensure that suitably qualified people from designated groups have equal employment opportunities and are equitably represented in all occupational categories and levels in the workforce of a designated employer..."

Affirmative action measures are defined broadly and include measures to:

a. identify and eliminate employment barriers, including unfair discrimination; 

b. create diversity in the workplace based on equal dignity and respect of all people; and 

c. make "reasonable accommodation" for people from designated groups in order to ensure that they enjoy equal opportunities and are equitably represented in the workforce of a designated employer. 

The measures can be designed to ensure the equitable representation of suitably qualified people from designated groups in all occupational categories and levels, and the training and development of people from designated groups. They can include preferential treatment and numerical goals, but can not include quotas. Also, nothing in s. 15 requires the establishment of absolute barriers to people who are not from designated groups.

Note that the phrase "reasonable accommodation" is defined in s. 1 as "any modification or adjustment to a job or to the working environment that will enable a person from a designated group to have access to or participate or advance in employment".

In formulating affirmative action measures, employers are required to undertake consultation and attempt to reach agreement with employees (see s. 16). In addition, under s. 19, employers must conduct an analysis of employment policies, practices, procedures and the working environment, which identifies employment barriers for people from designated groups, and determines the representation of people from designated groups in various occupational categories. Details of the requirements of the analysis are prescribed in the regulations.

Employment Equity Plans
"Employment equity plans" under s. 20 are an additional requirement of affirmative action. The main features of these plans are that they must:

a. achieve reasonable progress towards employment equity; 

b. state the objectives to be achieved for each year, those managers responsible for the implementation of the plan, and the affirmative action measures to be implemented; 

c. set numerical goals to achieve the equitable representation in occupational category and level in the workforce and a timetable within which this is to be achieved, and the strategies intended to achieve those goals; 

d. set a timetable for each year of the plan for the achievement of goals and objectives other than numerical goals; and 

e. set procedures to monitor and evaluate implementation of the plan and to resolve any dispute about the plan; 

The plan may not cover a period shorter than one year or longer than five.

Training
Disadvantages in training, education and experience are important in relation to equality in employment for women. Subsection 20(3) of the Act is significant in relation to women’s recruitment and promotion as it states that suitability for a job depends, amongst other things on, the "capacity to acquire, within a reasonable time, the ability to do the job." Also, in making decisions on job suitability an employer may not unfairly discriminate against a person solely on the grounds of lack of relevant experience.

Reporting by Employers
Under s. 21, designated employers must submit reports at designated intervals (generally annually) to the Department of Labour. These reports are public documents and, under s. 22, are summarised in the employers annual financial report (or tabled in parliament in the case of government departments). There are also record keeping requirements imposed by s. 26 of the Act.

Under s. 24, designated employers must assign one or more senior managers to take responsibility for monitoring and implementing their employment equity plan. Under s. 25, all employers must display notices to inform employees about the provisions of the Act. In addition, employment equity plans, reports, compliance orders, arbitration awards and orders of the Labour Court concerning the Act must be made available employees.

Income Differentials
Measures to overcome pay differentials and/or discrimination that will assist women are found in s. 27 of the Act which requires designated employers to report to the Employment Conditions Commission on the remuneration and benefits received in each occupational category and level. If income differentials are disproportionate, measures must be taken for their progressive reduction subject to guidelines by the Minister for Labour. These measures may include:

· collective bargaining; 

· compliance with sectoral determinations made by the Minister under s. 51 of the Basic Conditions of Employment Act 1997 (no relevant determinations to date); 

· applying the norms and benchmarks set by the Employment Conditions Commission; and 

· relevant measures contained in skills development legislation.

Chapter V provides for enforcement of the Act by labour inspectors (s. 35) through a system of undertakings to comply (s. 36) and compliance orders (s. 37) enforced by the Labour Court. Of particular interest are the guidelines to be used in assessing compliance with the Act found in s. 42 which include the following factors:

a. the extent to which suitably qualified people from and amongst the different designated groups are equitably represented within each occupational category; 

b. progress made in implementing employment equity by other designated employers operating under comparable circumstances and within the same sector; and, 

c. the reasonable efforts made by the employer to implement its employment equity plan and to eliminate employment barriers that adversely affect people from designated groups. 

Section 51 of the Act prohibits discrimination against employees who exercise their rights under the Act. Chapter VI contains provisions which apply certain relevant parts of the Act to government contractors and establishes a compliance certificate system.

Also of significance to women is s. 60 of the Act which requires employers to consult with relevant parties and take the necessary steps to eliminate conduct by employees in contravention of this Act (for example in a sexual harassment case). The employer is liable for an employee’s actions if the employer fails to take these steps, or to prove that it did all that was reasonably practicable to ensure that the employee would not act in contravention of the Act.

It is also of interest to note that under s. 11 of that Act, employers bear the burden of proof of establishing that any discrimination is fair.

Code of Good Practices
On December 1, 2000, the Code of Good Practices on key aspects of HIV/AIDS was added to the Employment Equity Act of 1998 because of the serious public health problems presented by HIV/AIDS with respect to human rights and employment. The Code does not however impose any legal obligation. The HIV/AIDS epidemic affects the workplace, with prolonged staff illness, absenteeism, and death impacting on productivity, employee benefits, occupational health and safety, production costs and workplace morale. In the workplace, unfair discrimination against people living with HIV and AIDS has been perpetuated through practices such as pre-employment HIV testing, dismissals for being HIV positive and the denial of employee benefits. The Code seeks to assist with the attainment of the broader goals of:

· eliminating unfair discrimination in the workplace based on HIV status; 

· promoting a non-discriminatory workplace in which people living with HIV or AIDS are able to be open about their HIV status without fear of stigma or rejection; 

· promoting appropriate and effective ways of managing HIV in the workplace; 

· creating a balance between the rights and responsibilities of all parties; and 

· giving effect to the regional obligations of the Republic as a member of the Southern African Development Community. 

The Code’s policy principles are laid out in s. 3, and are primarily aimed at creating a non-discriminatory work environment for those with HIV or AIDS, including women, who are more vulnerable to infection in cultures and economic circumstances where they have little control over their lives. The principles are as follows:

· to promote equality and non-discrimination between individuals with HIV infection and those without, and between HIV/AIDS and other comparable health/medical conditions; 

· to create a supportive environment so that HIV infected employees are able to continue working under normal conditions in their current employment for as long as they are medically fit to do so; 

· to protect the human rights and dignity of people living with HIV or AIDS as that is essential to the prevention and control of HIV/AIDS; 

· to ensure that the fact that HIV/AIDS impacts disproportionately on women is taken into account in the development of workplace policies and programmes; and 

· to ensure that consultation, inclusivity and encouragement of full participation of all stakeholders remain the key principles which should underpin every HIV/AIDS policy and programme. 

For the purposes of the Code, “workplace” as defined in s. 4 includes the working environment of, amongst others, persons not necessarily in an employer-employee relationship, those working in the informal sector, and the self-employed. 

The Code should be read in conjunction with the Constitution of South Africa, No. 108 of 1996, and all relevant legislation, including the Employment Equity Act, No. 55 of 1998, the Labour Relations Act, No. 66 of 1995, the Occupational Health and Safety Act, No. 85 of 1993, the Mine Health and Safety Act, No. 29 of 1996, the Compensation for Occupational Injuries and Diseases Act, No. 130 of 1993, the Basic Conditions of Employment Act, No. 75 of 1997, the Medical Schemes Act, No. 131 of 1998, and the Promotion of Equality and Prevention of Unfair Discrimination Act, No. 4 of 2000.


Activity 1: Discuss the Employment Equity Act and how it protects the rights of workers. (Group activity)

Divide into workgroups for this activity.

Look through the Employment Equity Act above.

Discuss how this Act protects the rights of workers in South Africa.

Write a summary detailing the results of your group discussion.

Your teacher will assess your summary using the following rubric.

	Content
(10 marks)
	8–10
	5–7
	3 –4 
	1–2

	
	Excellent, detailed, and factually accurate. 

All discussion points covered in the summary.
	Content is informative and sufficient to achieve purpose.

Many of the discussion points are covered in the summary.
	Content is not totally adequate. Does not achieve purpose.

Some of the discussion points are covered in the summary.
	There is too little content. Content is inaccurate.

Very few of the discussion points are covered in the summary.

	Language and vocabulary
(5 marks)
	4, 5
	3
	2
	1

	
	Wide range of vocabulary used, fewer than three minor language errors.
	Vocabulary sufficient for task, fewer than five minor language errors.
	Vocabulary only fair. Ten or more language errors.
	Very limited vocabulary, students are unable to use the correct language structures.

	Style
(5 marks)
	4, 5
	3
	2
	1

	
	Student writes well and produces an excellent summary.
	Student’s summary and style of writing are adequate.
	Summary rambles and misses the point.
	Summary is incoherent and inadequate.


Activity 2: Explain what unfair discrimination is. (Individual activity)

Use you summary of the Employment Equity Act above to prepare a mind map showing how the Employment Equity Act protects the rights of workers in South Africa.

Your teacher will assess your mind map using the following checklist.

	Checklist for observation of construction of mind map

Name:
      Date:

	
	Criteria: Does the learner:
	Yes
	No

	1
	Show evidence of having understood the aims of the Employment Equity Act?
	
	

	2
	Use the summary as a source of information?
	
	

	3
	Create a mind map that illustrates how the EEA protects workers’ rights?
	
	

	4
	Include all relevant points?
	
	

	5
	Complete the mind map neatly and clearly?
	
	

	2 points per ‘yes’ answer: 10 marks available


Activity 3: Explain ‘affirmative action’ in the Employment Equity Act. (Pair activity)

Look at the section of the Act detailing unfair discrimination.

In your own words, write a short paragraph describing what unfair discrimination is.

Give at least two examples of unfair discrimination.

Your teacher will assess your work using the following checklist.

	Checklist for observation

Name:
      Date:

	
	Criteria: Did the learner:
	Yes
	No

	1
	Show evidence of understanding the topic?
	
	

	2
	Correctly interpret the question?
	
	

	3
	Write a short paragraph explaining unfair discrimination?
	
	

	4
	Use own words in the description?
	
	

	5
	Use good grammar and spelling in writing the description?
	
	

	6
	Provide at least two examples of unfair discrimination?
	
	

	7
	Provide examples that accurately portray unfair discrimination? 
	
	

	8
	Refer to the Act during the writing?
	
	

	9
	Present neat and completed work?
	
	

	10
	Complete activity in allocated time?
	
	

	2 points per ‘yes’ answer: 20 marks available


Activity 4: Group discussion

	South Africa tries affirmative action 

Racial quota plan to become law 

October 8, 1998
Web posted at: 3:55 p.m. EDT (1955 GMT) 

JOHANNESBURG, South Africa (CNN) -- South Africa's version of affirmative action, a plan as controversial here as it is in the United States, could soon become law in this black-majority country. 

The "employment equity" measure moving its way through parliament would give "preferences to people on the basis of race and ultimately require racial quotas," says Anthea Jeffery of the South African Institute of Race Relations. 

South Africa's economy is still carved up between a few giant conglomerates, mainly controlled by whites, but four years after historic all-race elections black-owned firms are making gains. 

To push that transition into the white-owned ranks and make up for the wrongs of the apartheid era, President Nelson Mandela's government backs a plan in which black South Africans "would need to constitute 69 per cent of the workforce at all levels from the top down," says Jeffery. 

Even without a new law, more and more South African blacks are filling white-collar jobs. But many feel not enough is being done. As one member of Mandela's African National Congress party said in parliament recently: "The shop floor is black and the boardrooms are white. This is the reality of South Africa." 

It's a reality the government is determined to change. The job equity measure is designed to prevent discrimination, provide for affirmative action and bridge the wage gap between management and workers. 

South Africa's railway system provides a glimpse of what's in store with the new legislation. Currently at the helm is Saki Macozoma, a former political prisoner who now is managing director of Transnet, the country's most powerful transport company. 

In less than two years, the company's management has changed from 90 per cent white to 23 per cent black. "The first thing that you have to do is take people out. That is never an easy thing," Macozoma told CNN. "It's even worse when the people know that the reason you have to do that is, among other things, also to introduce people of a different colour." 


Read the above news article.

Work in groups of about 6 learners per group.

Discuss affirmative action.

· Why was affirmative action included in the Employment Equity Act, 1998?

· How do you think previously disadvantaged people feel about affirmative action?

· Do you think that affirmative action has helped many previously disadvantaged people?

· Do you think that affirmative action should always be a part of the Employment Equity Act?

· Do you think there are any negative aspects to affirmative action?

Keep notes of important points from your discussion.

Your teacher will assess you using the following checklist.

	Checklist for observation of group discussion and notes of findings

Name:
      Date:

	
	Criteria: Does the learner:
	Yes
	No

	1
	Show evidence of understanding the topic of AFFIRMATIVE Action?
	
	

	2
	Participate in the conversation topics about affirmative action?
	
	

	3
	Add to the discussion making relevant points?
	
	

	4
	Keep to the topic under discussion?
	
	

	5
	Accept others’ points of view?
	
	

	6
	Give reasons to support alternative points of view?
	
	

	7
	Allow others an opportunity to speak and only interrupt politely, if necessary?
	
	

	8
	Make points clearly, using appropriate vocal volume?
	
	

	9
	Make eye contact when speaking and use body language appropriately?
	
	

	10
	Make notes of important points?
	
	

	2 points per ‘yes’ answer: 20 marks available


Suggested Solutions
	Task number
	Possible marks
	Solution

	1
	20
	See rubric 1 in Appendix of Assessment Tools.

	2
	10
	See checklist 2 in Appendix of Assessment Tools.

	3
	20
	See checklist 3 in Appendix of Assessment Tools.

	4
	20
	See checklist 4 in Appendix of Assessment Tools.


Appendix of assessment tools
1. Rubric for assessing summary

	Content
(10 marks)
	8–10
	5–7
	3 –4 
	1–2

	
	Excellent, detailed, and factually accurate. 

All discussion points covered in the summary.
	Content is informative and sufficient to achieve purpose.

Many of the discussion points are covered in the summary.
	Content is not totally adequate. Does not achieve purpose.

Some of the discussion points are covered in the summary.
	There is too little content. Content is inaccurate.

Very few of the discussion points are covered in the summary.

	Language and vocabulary
(5 marks)
	4, 5
	3
	2
	1

	
	Wide range of vocabulary used, fewer than three minor language errors.
	Vocabulary sufficient for task, fewer than five minor language errors.
	Vocabulary only fair. Ten or more language errors.
	Very limited vocabulary, students are unable to use the correct language structures.

	Style
(5 marks)
	4, 5
	3
	2
	1

	
	Student writes well and produces an excellent summary.
	Student’s summary and style of writing are adequate.
	Summary rambles and misses the point.
	Summary is incoherent and inadequate.


2. Checklist to assess mind map

	Name:
      Date:

	
	Criteria: Does the learner:
	Yes
	No

	1
	Show evidence of having understood the aims of the Employment Equity Act?
	
	

	2
	Use the summary as a source of information?
	
	

	3
	Create a mind map that illustrates how the EEA protects workers’ rights?
	
	

	4
	Include all relevant points?
	
	

	5
	Complete the mind map neatly and clearly?
	
	

	2 points per ‘yes’ answer: 10 marks available


3. Checklist

	Name:
      Date:

	
	Criteria: Did the learner:
	Yes
	No

	1
	Show evidence of understanding the topic?
	
	

	2
	Correctly interpret the question?
	
	

	3
	Write a short paragraph explaining unfair discrimination?
	
	

	4
	Use own words in the description?
	
	

	5
	Use good grammar and spelling in writing the description?
	
	

	6
	Provide at least two examples of unfair discrimination?
	
	

	7
	Provide examples that accurately portray unfair discrimination? 
	
	

	8
	Refer to the Act during the writing?
	
	

	9
	Present neat and completed work?
	
	

	10
	Complete activity in allocated time?
	
	

	2 points per ‘yes’ answer: 20 marks available


4. Checklist for observation of group discussion

	Name:
      Date:

	
	Criteria: Does the learner:
	Yes
	No

	1
	Show evidence of understanding the topic of AFFIRMATIVE Action?
	
	

	2
	Participate in the conversation topics about affirmative action?
	
	

	3
	Add to the discussion making relevant points?
	
	

	4
	Keep to the topic under discussion?
	
	

	5
	Accept others’ points of view?
	
	

	6
	Give reasons to support alternative points of view?
	
	

	7
	Allow others an opportunity to speak and only interrupt politely, if necessary?
	
	

	8
	Make points clearly, using appropriate vocal volume?
	
	

	9
	Make eye contact when speaking and use body language appropriately?
	
	

	10
	Make notes of important points?
	
	

	2 points per ‘yes’ answer: 20 marks available























